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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

30th March‟2017 

 

TITLE APPEAL NO. 7/2011 

(1)    Md. Badsha Seikh @ Miya 

   Son of Late Minsuddin Seikh 

(2)    Mustt. Jinnat Mala 

   Wife of (L) Mohammad Hussain 

   Daughter of Dinu Khan 

   Resident of Morangaon 

   Mouza- Behali, PO - Borgang 

   District – Sonitpur, Assam  

--- Appellants/Defendants 

-Vs- 

(1)     (L) Sujal Khan 

Represented By his Legal Heirs – 

(i)  Md. Imran Khan 

     Son of (L) Sujal Kha 

(ii) Md. Ajahar Khan 

     Son of (L) Sujal Kha 

(iii) Mustt. Modu Khatun 

      Daughter of (L) Sujal Kha 

(iv) Mustt. Rehena Khatun 

      Daughter of (L) Sujal Kha 

(v) Mustt. Subhana Khatun 

Wife of Md. Ajimuddin 
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(2) Md. Joynal Khan 

Son of (L) Gani Miyan 

Resident of Morangaon 

Mouza- Behali, PO - Borgang 

District – Sonitpur, Assam 

     --- Respondents/ Plaintiffs 

 

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment dated 12-

07-2011 and decree dated 14-07-2011 passed by the learned Munsiff, Biswanath 

Charaili in Title Suit No. 2 of 2007 decreeing the suit of the respondent/plaintiff, 

came for final hearing on 18-03-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 
 

JUDGMENT 

1) This appeal has been preferred against the Judgment dated 12-07-2011 and 

Decree dated 14-07-2011 passed by the learned Munsiff, Biswanath Chariali in Title 

Suit No. 2 of 2007, whereby the plaintiff‟s suit was decreed. The plaintiff had filed 

the suit for declaration of plaintiff‟s right, title and interest in the suit land and 

recovery of possession of the suit land by evicting the defendants along with prayer 

for permanent injunction.  

 

Case of the Plaintiff/Respondent in Original Suit: 

2) In the suit the respondents as plaintiffs claimed that they are the recorded 

pattadar of 1Bigha 4Kathas 2 Lessas of land under Dag No.84 & 4 Katha 7 Lessas 

under Dag No.86 covered by Periodic Patta No.39 of Mouza – Behali. They were 

paying revenue to the government for the aforesaid lands. Except for the land 

illegally occupied by the defendants/appellants, rest of land mentioned above is in 

occupation of the plaintiffs/respondents. On 16-08-2005 the defendants/appellants 
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tried to forcibly take possession of the land & stacked bricks to construct house. 

Thus, the daughter of the plaintiff no.1 served an advocate notice to the defendant 

for removing such bricks & the defendant though removed such bricks but again on 

21-04-2006 the defendant with the help of some other persons illegally entered into 

suit land and constructed a house therein.  

 

3) Then the respondent/plaintiff No.1 filed petition u/s 145 CrPC through his 

daughter & Ld. Executive Magistrate, Biswanath Chariali passed an order of 

attachment of the suit-land on 03-05-2006, and accordingly the suit land was 

attached. Subsequently the said Misc. Case was dismissed on the basis of the 

application filed by the first party. It was further prayed that though the defendants 

had illegally occupied 2Kathas 2Lessas of land, however, wrongly in the Misc. Case 

it was mentioning as 4Kathas, because of which the boundary was wrongly 

described. It was further stated that the plaintiff has not claimed the 2Kathas of 

land already in occupation of defendant no.2 since 1984. That prior to 21-04-2006 

the suit land was under the possession of the plaintiffs. That after the attachment 

over the defendant completed the construction of the house over the suit land and 

said matter was informed to Executive Magistrate on 15-05-2006.  

 

4) In January‟1984 Dinu Kha, father of appellant/defendant No.2, illegally 

entered into a portion of land measuring 1 Bigha 2Kathas 10 Lessas out of 2 Bigha 3 

Kathas 9 Lessas of land & tried to construct a thatched house therein & the plaintiff 

filed a proceeding u/s 145 CrPC. Initially there was an attachment order but when it 

was reported that in portion of the said land there was a dwelling house of Dilu Kha 

then the Executive Magistrate vide order dated 23-04-90 dropped the proceeding. 

That present plaintiff/respondent immediately occupied the land except the portion 

Dilu Kha had constructed house & used to live therein, measuring around 2Kathas. 
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Plaintiff No.1 and his family possess land measuring 1 Bigha 10 Lessas since 18-09-

84. That the defendants are the trespasser of the suit land and have no title over 

the same hence they are liable to be evicted from therein. Hence, the plaintiff filed 

the suit.    

 

Case of the Defendants/Appellants in Original Suit: 

5) The appellants as Defendant contested the suit by filing written statement. 

They claimed that there is no cause of action for the suit, the suit is not properly 

valued, it is barred by limitation & u/s 34 Specific Relief Act, etc. It was also 

challenged that the Subhana Khatoon has no right or authority to file the suit on 

behalf of the plaintiffs/respondents. Suit is also bad for waiver, estoppel and 

acquiescence as Sujal Kha on his behalf & on behalf of his brother Joyanal Kha 

(respondent/plaintiff No.2) executed an agreement of settlement on 17-10-1998 in 

presence of respectable persons on the locality in favour of the appellant/defendant 

No.2 Jinnat Mala, whereby he agreed to execute Registered Sale Deed in respect of 

Sarkari land. Apart from that, vide another writing dated 19-05-2005 executed in 

favour of the appellant/defendant No.2, Siria Begum and Tara Beum Md. Jaynal Kha 

(plaintiff No.2) also concealed that total 2 Bighas 3 Kathas 10 Lessas of land i.e. the 

suit land was gifted by his father.  

 

6) In 1982 boundary dispute arose between the respondent/plaintiff No.1 and 2 

and Dinu Kha & as per said settlement dated 27-05-1982, Dinu Kha gifted the total 

suit land to Jinnat Mala, Tara Begum and Siria Begum, wherein the 

respondent/plaintiff No. 1 and 2 undertook not to raise objection against such gift 

land in future. That appellants/defendant‟s possessed total land measuring 2 Bighas 

2 Kathas bounded by on the east by road, west by Pritam Das, North by Road and 

South by Sujal Kha. That plaintiff served advocate notice concealing the fact of such 
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gift deed. That appellant/ defendant No.2 wife of appellant/defendant No.1 and 

another Tara Begum became the owner of the land mentioned above on the 

strength of the said Gift and respondent/ plaintiff has no title over same after 

execution of writing dated 27-05-82. That appellant/defendant has his residential 

Katcha House in about 3 Kathas of land being fell in the share of Sira Khatun. Jinnat 

Mala, Tara Begum and Siria Khatun amicably partitioned the land of suit Dag, 

excluding 1 katha possessed by the plaintiff in the year 1982. Since then they 

possessing the same by constructing residential houses thereon. That defendant 

No.1 has every right to construct houses over the suit land. Defendants admitted 

the fact of the Misc. Cases filed u/s 145 CrPC, however, the 1984 case was 

dismissed as said case was filed under false allegation. The appellants/ defendants 

are not the trespasser of the suit land and the appellants/defendants also have the 

right of adverse possession over the suit land along with other land on the strength 

of gift deed No.1338/82 dated 04-05-82. Respondent/Plaintiff have no right, title, 

interest over the suit land & hence, suit is liable to be dismissed on cost.  

 

7) After going through the available materials, the learned Court of Munsiff 

framed the following ISSUES – 

(i) Whether there is any cause of action for the suit? 

(ii) Whether the suit is not maintainable? 

(iii) Whether the suit is hit by any law or Statute? 

(iv) Whether the suit is undervalued and proper court fee not paid? 

(v) Whether the plaintiff‟s suit is bad for waiver, estoppel and acquiescence?  

(vi) Whether the plaintiff is possessing only 1 Katha of land out of total land of suit Dag?  

(vii) Whether the defendants encroached upon the suit land on 21-04-06?  

(viii) Whether the plaintiffs have right, title, interest over suit land?  

(ix) Whether the plaintiff entitled for a decree as prayed for?  

(x) To what relief / reliefs parities are entitled? 



 

Page 6 of 35 

8) Upon the above issues both the sides adduce oral as well as documentary 

evidences. Plaintiff side examined as many as seven witnesses and exhibits several 

documents and defendant side also examined four witnesses and exhibited several 

documents. After hearing both the sides and going through the materials available 

on the record, the ld. Munsiff decreed the suit of the respondent/plaintiff. Being 

aggrieved with the Judgment and decree passed by the trial court the 

appellants/defendants preferred this appeal.  

 

Grounds For Appeal: 

9) Other than the general allegations for appeal it was alleged that it is 

categorically admitted in plaint that the respondent/plaintiff No.1 filed a case u/s 

145 CrPC in the year 1984 vide Misc. case No.198/84 relating to 4 Kathas of land 

under Dag No.84 and 86 of PP No.157 (old) 39 (new) and upon transfer thereof to 

Biswanath Charali the Case No. was renumbered as Misc. case No.130/86 stating 

the same within the same boundaries, and as Dinu Khan had his residential houses 

thereon the ld. Executive Magistrate vacated the attachment order vide order dated 

18-09-1984 and ultimately the said case was dropped vide order dated 23-04-1990. 

It is on record that Dinu Khan repossessed his entire land with houses thereon after 

release of D/L from attachment. It is preposterous to hold that the plaintiff 

repossessed the remaining land (besides Dinu Khan‟s land) after release of D/L from 

attachment without adducing any cogent evidence in this respect. In the plaint it is 

stated that the plaintiff No.1„s daughter Misss Subha Khatun filed a case u/s 145 

CrPC relating to the same 4 Kathas of land but with wrong boundaries instead of 2 

Kathas 2 Lessas of land, and for that reason boundaries of the land in that case was 

wrongly mentioned. Plaintiffs have not claimed the 2 Kathas of land, which was 

already under occupation of the defendant No.2 Must. Jinnat Mala since 1984, 

therefore, it is evidence from the averment in plaint itself that the plaintiffs had no 
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claim over the suit land measuring 2 kathas 2 lessas as the same was also under 

physical occupation of the defendant No.2 at least since the year 1984, thereby 

renders the suit barred by Limitation.  

 

10) Records revealed that there was an amicable settlement of lands possessed 

by the plaintiffs, the defendants and Late Dinu Khan in Borgang Masjid Committee 

on 27-05-1982 and it was settled and agreed amongst the parties, including the 

plaintiffs, that the respective parties would possess and enjoy the lands in their 

respective possession and they will not claim such other lands in future. Hence, the 

plaintiffs are legally estopped from claiming the suit land i.e. the other 2 kathas 2 

lessas of land possessed by defendant No.2 even prior to the above settlement. 2 

Kathas of land possessed by defendant No.2, which the plaintiffs themselves 

admitted in the plaint over which they have admitted to have no claim. Besides this 

4 kathas 2 lessas of land the defendant No.2 possesses another 2 kathas of Annual 

Patta land adjacent to the said 4 kathas 2 lessas land, which has also been admitted 

by plaintiffs in their pleading.  

 

11) That in decision of Issue Nos. 6 and 7 the ld. Trial court wrongly held that 

the plaintiffs possess 4 kathas of land out of the whole patta lands, whereas the suit 

was field for 2 kathas 2 lessas of land only, hence, giving relief for 4 kathas to the 

plaintiff is beyond the jurisdiction of the Court, hence, illegal. In the evidence of the 

plaintiffs themselves admitted that presently they possess only 1 katha of land to 

the south where they have got their houses, however, the learned trial court failed 

to decide issue No.6 as to whether the plaintiff possess only 1 katha of southern 

plot of land, beyond the suit land, which the defendants also admit, thereby 

creating great confusion in proper disposal of the suit.  
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12) That the defendants in para 12 of their written statement claimed ownership 

in the alternative that they are possessing the suit land of 2 kathas 2 lessas by right 

of adverse possession since 04-05-82 with hostile, open, notorious, exclusive, 

continuous and interrupted possession adversely against the plaintiffs thereby 

ripening into title in favour of the defendants, however, no issue on adverse 

possession was farmed by the learned trial court, but took upon him to decide the 

matter of adverse possession while deciding the Issue No.8 i.e. as to right, title and 

interest of the plaintiffs over the suit land, giving go by to the specific right of 

adverse possession of defendants over 2 kathas 2 lessas of suit land. That the ld. 

Court below decided the Issue No.8 wrongly, illegally and unjustly in favour of the 

plaintiffs & because of which the decision of the entire suit was tainted and affected 

illegally and wrongly against the defendants. For that the impugned judgment and 

decree caused great miscarriage of justice cannot be sustained and need to be set 

aside in toto.  

   

DISCUSSION, DECISION AND REASONS THEREOF: 

13)   I have gone through the record, perused both oral and documentary 

evidence forwarded and also minutely gone through the impugned judgment. It is 

seen from the grounds show for preferring the appeal and also dear appeal hearing 

that the appellants are specifically aggrieved by decision of Trial Court in issue nos. 

(iii), (vi), (vii), (viii) and as resultant from issue nos. (ix) & (x). I have given the 

submission made by both sides due consideration and also have minutely gone 

through the pleadings, evidences & impugned judgment. It is seen that though 

defendants/ appellants had taken the plea of adverse possession in the written-

statement, no specific issue was framed regarding the same & though, it was widely 

discussed under issue no.8. Evidences revealed that both parties had in fact led 
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evidences regarding adverse possession. I am of the considered opinion that for the 

sake of convenience & easier understanding and discussion Issue No.(viii) should be 

re-numbered as follows – 

 Issue No.(viii) (a): Whether the defendants have right by adverse 

possession over suit land? 

 Issue No.(viii) (b): Whether the plaintiffs have right, title, interest 

over suit land? 

The issue nos. (iii), (vi), (vii), (viii) (a), (viii) (b), (ix) & (x) are discussed herein 

below. For sake of convenience & brevity the issues may not be discussed 

chronologically. 

 

ISSUE NO.(viii) (a): Whether the defendants have any right over the suit 

land by way of adverse possession? 

14) This issue was framed during appeal as it was found that even though the 

question of adverse possession was agitated by the defendants/appellants and both 

the sides adduced evidence regarding the same, however, it was discussed 

alongwith issue no.(viii) on whether the plaintiffs have right, title and interest over 

the suit land. It was felt that for better discussion and understanding issue no.(viii) 

was re-framed into two parts, one discussing adverse possession over the suit-land 

by the defendants & the other discussing plaintiff‟s right, title & interest over the 

suit-land.  

 

Discussion & Decision in the Impugned Judgment: 

15) While discussing issue no.(viii) the ld. Trial court discussed adverse 

possession by defendants widely and the same is reflected here. The Ld. Trial Court 

also considered the submission of the defendants that their possession is adverse 

over the suit land along with other lands on the strength of gift deed No.1338/82 

dated 04-05-82. Trial Court observed that in one hand defendants were claiming 
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right and title over the suit land by strength of the gift deed no.1338 of 1982 & in 

the other hand claimed adverse possession in view of the said gift deed. No person 

can claim adverse possession over any land together with that of right & title. 

Adverse possession may be claimed can be claimed when he doesn‟t have any title 

over the suit land and in another there must be denial of the title of this true owner. 

Thus, The Ld. Trial Court rejected this stand of the defendants. While considering 

the rival arguments of both sides, the Ld. Trial Court observed that despite the 

defendants claim that they have been in possession of the suit-land since 1982 & it 

was admitted by the plaintiff, however, as held by Hon‟ble Gauhati High Court in 

Durga Devi Vs. Panna Devi & Ors., 1990 GHC 219 that, “mere continuance of 

unauthorized possession for more than 12 years does not mean adverse possession. 

As regards the adverse possession, there must be some overt act on the part of the 

person claiming adverse possession indicating assertion of hostile, and the 

indication must be to the knowledge of the owner. Mere continuance of 

unauthorized possession even for a period more than 12 years is not enough as 

unlawful possession does not mean adverse possession.” The Ld. Trial Court 

observed that the defendants failed to show any overt act, which shows that his 

possession over the suit land was adverse to the title of the plaintiffs. Furthermore, 

defendants never tried to get any document after 1984 to establishing their right, 

title over the suit land. Thus, the claim of adverse possession was rejected by ld. 

Munsiff. 

 

Argument Forwarded By Appellants/Defendants: 

16) It was argued on behalf of appellants/defendants that the plaintiffs 

categorically admitted in plaint that the in Misc. Case No.198/84 the learned 

Executive Magistrate vacated the Attachment Order of the disputed land vide order 

dated 23-04-1990 as Dinu Khan had his residential house thereon. Dinu Khan 
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repossessed his entire land with houses after release of the disputed land from 

attachment. Furthermore, in the plaint it is stated that the plaintiff No.1‟s daughter 

Subhana Khatun filed case u/s 145 CrPC at Biswanath Chariali relating to the same 

4 Kathas of land but with wrong boundaries. As such it is evident from the averment 

made in the plaint itself that the plaintiffs had no claim over the suit land measuring 

2 Kathas 2 Lessas as the same was under physical occupation of the defendant 

No.2 at least since the year 1984, which makes the suit barred by Law of Limitation. 

It was also argued that in their written statement the appellants/defendants had 

specifically pleaded about adverse possession of the suit land as the defendant 

No.2, wife of defendant No.1 and Tara Begum are in occupation of the entire land 

of the suit Dag, except 1 Katha, since 04-05-1982, with full knowledge & consent of 

the plaintiff No.1 and 2 continuously, uninterruptedly and adversely against the 

interest of the respondents/plaintiffs, which ripened to the title long before 

institution of the suit. The respondents/plaintiffs had/have no right to claim title 

over the suit land. In view of the oral and documentary evidence it is evident that 

the suit was barred u/s 27 Limitation Act.  

 

Argument Forwarded By Respondents/Plaintiffs: 

17) It was argued by ld. Counsel for the respondents/plaintiffs that defendants 

took the plea of adverse possession, so it‟s upon them to prove the same. In 

support of his argument he cited the decision of superior Courts in Md. Abdul 

Hussain & Anr. Vs. Md. Akkesh Ali & Ors., 1991 GHC 112, Kanak Chandra Goswami 

Vs. Nirada Das And Ors., 2015 (3) GLR 277, Md. Mohammad Ali (Dead) By Lrs vs Sri 

Jagadish Kalita & Ors (DB), 2004 (1) GLT (SC) 8 & Dr. Mahesh Ch. Sharma Vs. Smti. 

Rajkumari Sharma & Ors., AIR 1996 SC 869, where it was held that burden on 

defendant to prove that he has acquired title by adverse possession. In Naran 

Behera (Died) & Anr. vs Mohan Jethi & Ors., AIR 1985 Orissa 40 it was held that, 
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“In suits for possession based on title even if dispossession also is alleged the 

defendant can succeed only if he proves that his possession had become adverse to 

the plaintiff beyond twelve years of the suit. The plaintiff need only prove his title 

and he need not show that he was in possession within twelve years of the suit.”   

 

18) It was further argued that simply by sitting on a property a person cannot 

claim adverse possession. Support was taken from decisions in Abdul Kasem Lrs of 

Mustt.Basiram Bewa Vs Asmat Ali @ Hasmat Ali, 2004 (Suppl) GLT 439, where it 

was held that, “……mere possession, however long does not necessarily mean that 

it would be, adverse against the true owner……Adverse possession really means a 

hostile possession which is expressly or impliedly in denial of the title of true owner 

and in order to constitute adverse possession, the possession proved must be 

adequate in continuity, in publicity and in content so as to show that it is adverse to 

the true owner.” In Durga Devi (Died and Legal RPS) Vs Panna Devi, 1990 GHC 219 

it was held that, “As regards the adverse possession, there must be some overt act 

on the part of the person claiming adverse possession indicating assertion of hostile 

title, and the indication must be to the knowledge of the owner. Mere continuance 

of unauthorised possession even for a period of more than 12 years is not enough 

as unlawful possession does not mean adverse possession.” In Uttam Kumar Sen 

Vs. Gita Das Choudhury, 1998 (3) GLT 299 it was held that, “It is always based on 

facts which must be asserted and proved. A person who claims adverse possession 

must show on what date he came into possession, what was the nature of his 

possession, whether the factum of his possession was known to the legal claimants 

and how long his possession was open and undisturbed. These are all questions of 

facts and unless they are asserted and proved, a plea of adverse possession cannot 

be inferred from them.”  
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19) It was also argued that in the written-statement defendants had claimed 

that they got the suit-land by way of an unregistered document by which the the 

plaintiff have promised to revoke their right over the land. The defendants also 

claimed right over the suit-land by the strength of a Gift Deed. Furthermore, 

DW2/defendant no.1 said during cross that he has been occupying the suit-land 

thinking that it is the land gifted to his wife, so, where is the question of adverse 

possession? In support of his argument he cited the decision of Apex Court in T. 

Anjanappa & Ors. Vs. Somalingappa & Anr., 2006 (7) SCC 570 in which a Division 

Bench of Hon‟ble Apex Court observed that, “The concept of adverse possession 

contemplates a hostile possession i.e. a possession which is expressly or impliedly in 

denial of the title of the true owner……A person is said to hold the property 

adversely to the real owner when that person in denial of the owner's right excluded 

him from the enjoyment of his property…… Where possession could be referred to a 

lawful title, it will not be considered to be adverse. The reason being that a person 

whose possession can be referred to a lawful title will not be permitted to show that 

his possession was hostile to another's title…....a person who enters into possession 

having a lawful title, cannot divest another of that title by pretending that he had no 

title at all.” 

My Opinion: 

20) „Adverse Possession‟ is a unique entity in civil law and has its own sets of 

rules & requirements, which I will try to delve upon in gist before proceeding into 

further discussion in relation to the present case. Pertinent to mention that the list is 

not exhaustive & only those which are relevant to the present case in hand is 

mentioned herein below - 

i) The possession was open, hostile & continuous and having requisite 

animus. 

ii) Claim of adverse possession being a hostile assertion involving expressly 
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or impliedly in denial of title of the true owner, the burden is always on 

the person who asserts such a claim to prove by clear and unequivocal 

evidence that his possession was hostile to the real owner and in deciding 

such claim, the Courts must have regard to the animus of the person 

doing those acts. {State Of Rajasthan Vs Harphool Singh (Dead) Through 

His LHs} 

iii) There cannot be a plea of adverse possession when the possession could 

be referred to a lawful title {Ref: T. Anjanappa & Ors. Vs. Somalingappa 

& Anr. (Supra)}  

iv) There should be a starting point in time denying title of true owner to 

compute the period of twelve years to run out for acquisition of title by 

adverse possession as u/s Art. 65 Limitation Act. {Ref: Abdul Kasem Lrs 

of Mustt.Basiram Bewa Vs Asmat Ali @ Hasmat Ali (Supra)} 

v) Mere possession, however long does not necessarily mean that it would 

be, adverse against the true owner. {Ref: Thakur Kishan Singh vs Arvind 

KumarAIR 1995 SC 73}. 

vi) The pleas on title and adverse possession are mutually inconsistent and 

the latter does not begin to operate until the former is renounced. {Ref: 

Mohan Lal v. Mirza Abdul Gaffar (1996) 1 SCC 639}. 

 

21) As evident from the written-statement, on one hand the 

defendants/appellant have claimed adverse possession over 2 Bighas 2 Kathas of 

land (suit-land), however, on the other hand, it was also claimed that the defendant 

No.2 (wife of defendant No.1) & another Tara Begum became the owner of the suit-

land on the strength of the a Gift Deed No.1338/82 dated 04-05-82 & also a 

amiable settlement. At para-17 of the written-statement it was mentioned that “By 

right of registered Gift Deed No.1338/1982 dated 04-05-1982 and also by right of 

their adverse possession over the suit alongwith other land of the suit dags the 
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defendant no.2, wife of defendant no.1 & Tara Begum acquired right, title…” Thus, 

the stand of the defendants on being in adverse possession of the suit-land is 

clearly not in consensus with their claim that they are the true owner of the suit-

land in consequence of the Gift Deed. The defendants/appellants can claim right 

over the suit-land either by right by title or right by adverse possession, as both are 

exclusive of each other. Furthermore, the element of appellant‟s possession of the 

suit property to the exclusion of the respondents with the animus to possess it is 

not specifically pleaded and proved, neither is the point of time of dispossession. 

Consequently, the plea of adverse possession by appellants is unsustainable. 

 

22) The Ld. Trial Court has minutely & exhaustively gone through hall the oral 

and documentary evidences & have rightfully come to the conclusion that the 

defendants failed to show any overt act, which shows that his possession over the 

suit land was adverse to the title of the plaintiffs.  

 

23) In view of the above discussions, the decision of the learned trial court is not 

interfered with & it is held that defendants have no right over the suit land by way 

of adverse possession 

 

ISSUE NO.(viii) (b): Whether the plaintiffs have right, title and interest 

over the suit land? 

24) This issue was framed because the plaintiffs/respondents claimed right, title 

and interest over the suit land, which was denied by the defendants/appellants.  

 

Discussion & Decision in the Impugned Judgment: 

25) Ld. Trial Court evaluated the evidences of the witnesses & observed that 

PW-1 Sobhana Khatun exhibited the Copy of Power of Attorney as Ext.1, No.39 

Meyadi Patta as Ext.2 and documents of Misc. Case field by the plaintiff against the 
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defendants along with rent receipt and other documents. In her cross-examination 

she deposed that she heard from her father that in the year 1984 there was a case 

filed against Dinu Kha regarding 2 Bigha 3 kahta 9 Lessas land, out of which 1 Bigha 

2 Kahta 10 Lessa was the disputed land. On 17-10-98 there was an Aposhnama 

between her father Sujal Kha, her uncle Joynal Kha and Zinnat Mala. As per said 

Aposhnama 2 Kathas of Touji and 2 Kathas of Mayadi was delivered in the name of 

Zinnat Mala. She knows about the gift deed No.1338 dated 4-5-82. She filed 

proceeding u/s 145 CrPC in 2006 wrongly over 4 Kathas. PW-2 Arun Debnath during 

cross-examination deposed that he heard that in 1984 Sujal filed a case against 

Dinu Kha in respect of land measuring above 1 Bigha. He doesn‟t know that Dinu 

Kha gifted the land in favour of daughter Zinnat Mala and sister Zomana Keaton.He 

also deposed that Sujal Kha possessed 1 Bigha 4 Katha 7 Lessas of land. On the 

western side of the suit land there is the touji land of plaintiffs. PW-3 Humid Bepari 

in his cross-examination he deposes that on the north of the suit land house of 

Zinnat Mala is situated. He doesn‟t know the gift and partition of the suit land. In 

the year 1998 there was village settlement. Quarrel took place on 21-04-2006 when 

the construction of house started. Dinu Kha took possession of over 1 bigha 4 katha 

10 lessas of land in the year 1984.  PW-4 Sujal Kha deposed in his cross-

examination that he filed a case against Dinu Kha in 1984. He also stated that Tara 

Begum has no land in the suit land. He also deposed that there was no settlement 

between him & Zinnat Mala. PW-5 Mehaful Ansari stated during cross-examination 

that Dinu Kha vacated all the land that he took possession in 1984, keeping only 2 

Kathas of land. He doesn‟t know about the settlement arranged by Bargang Masjid 

Committee & about gift dated 4-5-82. Quarrel took place in the month of April‟2006 

in respect of the construction of the house & 2 Kathas of land attached at that time.  

 

26) The Ld. Trial Court also considered the documentary evidences forwarded by 

the plaintiff. In the instant case apart from the aforesaid oral evidences plaintiff side 

adduced documentary evidence. Rents receipts shows that the payment of rents 
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was done by the plaintiffs in consonance with the land recorded in the name of 

Sujal Kha. The documentary evidences of the plaintiff‟s side proved the title of Sujal 

Kha over the suit land.  

 

27) The Ld. Trial Court also considered the contention of the defendants that 

plaintiff No.2 executed an agreement of settlement on 17-10-1998 in presence of 

respectable persons of the locality in favour of the defendant No.2 Jimat Mala, 

whereby he agreed to execute registered Sale Deed in respect of 2 Katha of land in 

favour of the defendant No.2 along with 2 Kathas of Sarkari land. Apart from that, 

vide another writing dated 19-05-05 executed in favour of the defendant No.2 he 

also conceded that total 2 Bighas 3 Kathas 10 Lessas of land (suit land) was gifted 

by Dinu Kha. As per the settlement by Borgang Masjid Committee dated 27-05-1982 

Dinu Kha gifted the total suit land to Jinnat Mala, Tara Begum and Siria Begum, 

wherein the plaintiff No.1 and 2 undertook not to raise objection against such gift 

land in future. Thus, the defendant‟s possessed total land measuring 2 Bighas 2 

Katha of suit dag and patta.  

 

28) DW-1 Zinna Mala stated during cross-examination that on the north of the 

land of Sujal Kha 4 Kathas of land is possessed by her. She possess 2 Kathas of land 

of plaintiff and 2 Kathas of land of her father Dinu Kha. She also deposes that she 

possessed the 2 Kathas land of the plaintiff for which there was a case and the land 

was attached but is now in her possession. Her father gifted some land to her, Tara 

Begum and Sira Begum. Sira Begum later on got married with Bacha Miah and 10-

11 years ago Bacha Miya constructed a house over the suit land, and then also one 

case was filed and police attached the land. DW-2 Bacha Mia exhibited Ext.Ka, 

which is the settlement agreement dated 27-05-82 and Ext. Kha agreement dated 

19-05-05, Ext.GA is the certified copy of gift deed. During cross-examination he 
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deposed that by Ext. GA documents Dinu Kha donated the land belongs to Meyadi 

Patter No.185 of Dag No.165 total 2 Katha 12 Lessas. Total land donated measuring 

an area of 1 Bigha 3 Katha 1 Lessa. How much area donated to each of there it is 

not mentioned in Ext. GA. Ext. GA is the certified copy of sale deed  & as per Ext. 

GA their names were mutated. Out of five witnesses of Ext.GA three were dead & 

other two were not examined. He possessed 2 katha 10 lessas of land considering it 

to be the donated land. DW-3 Khaleque Sikdar stated he can‟t say what has been 

written in the Ext. KHA. He also stated that northern portion of suit land is 

possessed by Zinnat Mala. DW-4 Habab Kha in his cross-examination stated that 

suit land was given by Joynal Kha to Jinnat Mala, Tara Begum and Siria Begum 

through registered deed.  

 

29) Ld. Trial Court further observed that from the oral evidences of the 

defendant side it appears that defendant No.2 in her deposition admitted the fact 

that he possessed 4 kathas of land out of which 2 Kathas of land belongs to the 

plaintiff for which there was case field and said land was attached. She also deposes 

that said lands she possessed now. As it already admitted by the defendant No.2 

that she possessing the land of the plaintiff measuring an area of 2 katha, so no 

further discussion is required in that respect. If the land possessed by the defendant 

belongs to the plaintiff then what will be the value of the said gift deed as well as 

the documents of settlement dated 27-05-84 as contended by the defendant. It is 

also appeared that and before 10/11 years ago said Bacha Miya constructed a one 

Chilli Ghar over the suit land who is the husband of Siria Begum.  

 

30) The Ld. Trial Court observed that Ext. KA is deed of settlement dated 27-05-

1982, which is an unregistered instrument. Furthermore, to prove such documents 

none of the witnesses has been examined who can prove its execution & thus, 

opined that such documents is not admissible in the evidences. The Ld. Trial Court 
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also went through the Ext. KHA & held that it is not clear for what purpose such 

document was executed & for what schedule Joynal Kha executed the same. 

Boundary is mentioned without mentioning any dag number and patta number, 

which is very essential. Therefore, considering the above The Ld. Trial Court didn‟t 

find any reasonable grounds for believing such documents. The defendants failed to 

prove Ext. KA. It also appears from the deposition of DW-2 that the defendants 

possessed the suit land based on the gift deed. (Ext.GA). The defendant failed to 

produce the original document before the Court & certified copy was exhibited, 

which is not admissible in the evidence. Furthermore, it is not proved as per s. 65 

Indian Evidence Act & also failed to prove its execution by calling at least one or 

two attesting witnesses before the Court. Hence, this issue was answered in 

affirmative in favour of the plaintiffs.   

 

Argument Forwarded By Appellants/Defendants: 

31) It was argued on behalf of appellants/defendants  that the ld. Trial Court 

decided the Issue No.8 wrongly, illegally and unjustly due to the wrong decision the 

entire suit was tainted and affected illegally and wrongly against the defendants/ 

appellants without just and fair trial. It is preposterous to hold without any evidence 

/ material on record that the plaintiff repossessed the remaining land (besides Dinu 

Khan‟s land) after release of the disputed land from attachment by Executive 

Magistrate, when in fact it was admitted in the plaint that the Misc. Case was 

dropped by the Executive Magistrate as the defendant had residential house in the 

property. 

 

Argument Forwarded By Respondents/Plaintiffs: 

32) It was argued on behalf of Respondents/Plaintiffs that when appellants/ 

defendants took the plea of adverse possession then it means they have admitted 
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the plaintiff‟s right, Title & interest. It was further submitted that Ext. KA is deed of 

settlement dated 27-05-1982, however, none of the witnesses has been examined 

who can prove its execution. Simply exhibiting the document doesn‟t dispense with 

proving it. In the case of Sait Tarajee Khimchand & Ors. vs Yelamarti Satyam Alias 

Satteyya & Ors, AIR 1971 SC 1865 the Hon‟ble Apex Court observed that, “The 

mere marking of an exhibit does not dispense with the proof of documents.” It was 

also argued that two of the witnesses are alive and yet have not been produced as 

witness, which can lead to adverse inference that they wont support defendant‟s 

claim.  

 

33) It was also argued that the gift deed is a certified copy & not the original. 

However, a certified copy is not admissible in the evidence. In Irudayam Ammal & 

Ors. Vs. Salayath Mary, AIR 1973 MADRAS 421 it was observed that failure of party 

to examine important witness draws adverse inference about the case u/s.114 

Evidence Act. Ld. Counsel also drew support from decision of Gauhati High Court 

decision in Sri Indu Bhushan Kar Vs State of Tripura, 1995(2) GLT 165 wherein it 

was observed that, “to prove the secondary evidence of the contents of a document 

under Section 65 of the Evidence Act, it is essential that procedure laid down in 

Section 66 should be strictly complied with.” In Avalappa Vs. Krishnappa, 1989 (1) 

CIVIL LJ 304 a similar opinion was held when the Hon‟ble Court held that secondary 

evidence could be admitted only when conditions mentioned in s.65 EA are fulfilled. 

These conditions cannot be diluted by soft-pedaling & it is the duty of the Court to 

enforce these conditions strictly. 

 

My Opinion: 

34) Ld. Trial Court extensively discussed how and why the documents and 

evidences forwarded by the defendants/appellants couldn‟t be accepted, however 

discussion as to whether the plaintiffs/respondents have successfully proved their 
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right, title and interest over the suit land is a bit sketchy and sporadic. Hence, I 

deem it fit to deal with this question more exhaustively as to whether the 

plaintiffs/respondents could successfully prove their right, title and interest over the 

2 Kathas 2 Lessas of land (being part of total land measuring 2 Bighas 3 Kathas 9 

Lessas) covered by Dag No.84 & 86 of Periodic Patta No.39.  

 

35) Before going further with that discussion, I might point out that the ld. Trial 

Court had rightly held that the defendants/appellants failed to prove the Gift Deed 

No.1338/1982 dated 04-05-1982 & Agreement of Settlement. The requirement of 

law is that a Gift Deed should be proved by producing atleast one of the attesting 

witness, which the defendants/appellants have not done. Furthermore, the content 

of the Settlement Agreement should also have been proved by producing witnesses 

who signed or were present, but as evident from the evidences, there were 5 

witnesses out of which three are still alive, yet none of the witnesses have been 

produced or examined by the defendants/respondents. Thus, it is evident that the 

defendants/ appellants could prove neither the Gift Deed No.1338/1982 dated 04-

05-1982 nor the Agreement of Settlement. 

 

36) Now, coming to the question whether the plaintiffs/respondents have right, 

title and interest over the 2 Kathas 2 Lessas of land (being part of total land 

measuring 2 Bighas 3 Kathas 9 Lessas) covered by Dag No.84 & 86 of Periodic Patta 

No.39. As could be understood from the written-statement of the 

defendants/appellants that they have claimed right by adverse possession over the 

suit-land against the plaintiffs/ respondents. This, being the case, the 

defendants/appellants have indirectly admitted the right & title of the 

plaintiffs/respondents over the suit-land. At para-8 of written-statement the 

defendants/appellants stated that Sujal Kha for himself and for his brother Joynal 
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Kha agreed to execute a registered Sale Deed in favour of the defendant No.2 in 

respect of the suit-land. This shows that the defendants/appellants are indirectly 

admitting to the plaintiffs/respondents right & title over the suit-land and thus, the 

authority to sell it to defendant no.2. During cross-examination defendant No.2 

admitted that he is in possession of palintiff‟s 2 Kathas of land. The 

plaintiffs/respondents exhibited the jamabandi copy of the suit-land where the name 

of the plaintiffs are reflected & also a set of revenue paying receipts in connection 

with the suit-land. However, the law is settled that entries in revenue records either 

pursuant to mutation or without mutation do not confer title. The view of this Court 

finds support from a decision in Suraj Bhan & Ors. Vs. Financial Commissioner & 

Ors., (2007) 6 SCC 186 wherein it was held as that, “It is well settled that an entry 

in Revenue Records does not confer title on a person whose name appears in 

Record of Rights. It is settled law that entries in the Revenue Records or Jamabandi 

have only fiscal purpose i.e., payment of land-revenue, and no ownership is 

conferred on the basis of such entries. So far as title to the property is concerned, it 

can only be decided by a competent Civil Court”. However, civil jurisprudence is 

based on preponderance of probability & in presence of indirect admission by the 

defendants/appellants about the right & title of the plaintiffs/ respondents over the 

suit-land I am inclined to hold that the plaintiffs/ respondents do have right, title & 

interest over the suit-land. 

 

37) In view of the above discussion, the decision of the learned trial court is not 

interfered with.  

 

ISSUE NO.(iii) : Whether the suit is hit by any law or Statute? 

Discussion & Decision in the Impugned Judgment: 

38) The ld. Trial Court held that the defendants/appellants failed to mention 

specifically in the written-statement as to why and how and in which statute the suit 
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is hit & the Trial Court on scrutiny did not find anything before him, which showed 

that any law or Statute hits the suit. Hence, the issue was settled in the affirmative 

in favour of the plaintiffs/respondents. 

 

Argument Forwarded By Appellants/Defendants: 

39) It was argued that the decision of the learned Trial Court is wrong in as 

much as not based on pleadings of the appellants/defendants because in their 

written statement they specifically pleaded in para-13 about adverse possession of 

the suit land as the defendant No.2, wife of defendant No.1 and Tara Begum are in 

occupation of the entire suit-land & which has ripened to the title long before 

institution of the suit and that the plaintiffs had/have no right to claim title over the 

suit land. In view of the above pleading as well as oral and documentary evidence 

and oral evidence, it is evident that the suit was barred u/s 27 of the Limitation Act.  

 

Argument Forwarded By Respondents/Plaintiffs: 

40) It was argued on behalf of respondents that the ld. Trial Court has taken up 

the question of adverse possession while dealing with issue no.8, hence, the 

defendants/ appellants have not been prejudiced. Furthermore, the defendants 

can‟t take the plea of adverse possession and plea of right over the suit-land by 

virtue of a gift deed & a amiable settlement simultaneously. Furthermore, for a 

possession to be adverse & for the limitation period to start there has to be 

something in the averments of the defendants as to from when the possession was 

adverse, however, the same is not available in the written-statement or the 

evidences of the DWs. In support of his argument ld. Counsel cited the decision of 

Hon‟ble Gauhati High Court in Abdul Kasem Lrs of Mustt.Basiram Bewa Vs Asmat Ali 

@ Hasmat Ali, 2004 (Suppl) GLT 439 wherein the Hon‟ble Gauhati High Court held 

that, “There should be a starting point in time denying title of true owner to 
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compute the period of twelve years to run out for acquisition of title by adverse 

possession as provided by column 3 of Art. 65 of Limitation Act”. 

 

My Opinion: 

41) I am of the considered opinion that as the defendants have raised the 

question of the suit being barred u/s 27 Limitation Act in the written-statement, the 

same should have been independently discussed here, instead of being clubbed 

along with the other discussions in issue no.8. However, considering the fact that 

both the parties knows each others stand on this matter and has also led evidences 

and arguments, I deem it fit to answer the question whether the suit is barred u/s 

27 Limitation Act. S.27 Limitation Act deals with extinguishment of right to property 

& it reads as follows, “At the determination of the period hereby limited to any 

person for instituting a suit for possession of any property, his right to such property 

shall be extinguished”. 

 

42) As seen during discussion in issue no.(viii) (a) on the question whether the 

defendants have any right over the suit land by way of adverse possession, it was 

seen that the defendants/appellants couldn‟t prove that they were in adverse 

possession of the suit-land. The oldest litigation between the parties can be traced 

to the Misc. Case No.198/1984 before the Executive Magistrate arising out of an 

application u/s 145 CrPC. In that case the disputed land was 1B-2K-10L bounded in 

the North & East by Road and in the South & West by the 1st Party/respondent 

no.1‟s own land and house. As per report by police during attachment 2K-10L land 

had a house of 2nd Party Dilu Kha & therefore, rest of the land was attached. It is 

seen that vide Order dt.23-04-1990 the proceeding dismissed as 1st Party couldn‟t 

produce witness despite time & as there is no possibility of disruption of peace. As 
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couldn‟t be understood from the plaint, the plaintiffs/respondents let-go of this 

2Kathas of land and the present suit is not for this 2Kathas.  

 

43) The second round of litigation started between the parties when Misc. Case 

No.02/2006 was filed u/s 145 CrPC. It was for 4K of land. This time the 1st Party 

was Subhana Khatoon (daughter of plaintiff no.1) & 2nd Party was Badsh Miya & 

Zinnat. The boundaries were mentioned as N- Road & Harekrishna Dutta, S- Sujal 

Kha (plaintiff no.1), E – Road & W - Sujal Kha (plaintiff no.1). Perusal of the Behali 

P.S. Non-FIR Case No.46/2006 dated 29-04-2006 shows that 6Kathas of land are 

under the possession of 2nd Party, out of which 2Kathas have the 2nd Party‟s house 

& rest of the 4Kathas is disputed land between the parties. Ext.13 is the petition by 

1st Party based on which the Misc. Case was dismissed. Thus, vide Order dt.28-12-

2006 it was stated that as 1st Party has filed a Civil Case and therefore doesn‟t wish 

to proceed u/s 145 CrPC, thus, proceeding is dismissed. Thus, it is clear that the 

question of the suit being barred u/s 27 Limitation Act doesn‟t arise as the 2Kathas 

of land was the one which the plaintiff had already let-go after the proceedings u/s 

145 CrPC in the year 1984 and the rest disputed 4Kathas of land came into dispute 

in the 2005-06. 

 

44) With this findings, the decision of the learned trial court in issue no.(iii) is not 

interfered with.  

 

ISSUE NO.(vi) : Whether the plaintiff possessing only 1 Katha of land out 

of total land of suit Dag ? 

Discussion & Decision in the Impugned Judgment: 

45) The Ld. Trial Court observed that in view of the discussion and decision of 

issue No.8 it appears that plaintiff possessed the whole land of the suit dags except 
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the suit land measuring an area of 4 kathas. Hence, this issue is answered in 

affirmative in favour of the plaintiff.   

 

Argument Forwarded By Appellants/Defendants: 

46) It was argued that the plaintiffs categorically admitted in plaint that the 

plaintiff No.1 filed a case u/s 145 CrPC in the year 1984 vide Misc. Case No.198/84 

relating to 4 Kathas of land under Dag No.84 and 86 of PP No.157 (old)/39 (new) 

and upon transfer thereof to Biswanath Chariali the case was renumbered as Misc. 

case No.130/86 & and as Dinu Khan had his residential house thereon the learned 

Executive Magistrate vacated the Attachment Order of the disputed land vide order 

dated 23-04-1990. There is nothing on record to show that Dinu Khan repossessed 

his entire land with houses thereon after release of the disputed land from 

attachment. As such it preposterous on the part of the ld. Trial Court to hold 

without any evidence / material on record that the plaintiff repossessed the 

remaining land (besides Dinu Khan‟s land) after release of the disputed land from 

attachment by Executive Magistrate. In as much as that, in the plaint it is stated 

that the plaintiff No.1‟s daughter Miss Subhana Khatun filed further case u/s 145 

CrPC at Biswanath Chariali relating to the same 4 Kathas of land but with wrong 

boundaries instead of 2 Kathas 2 Lessas of land described in the schedule of the 

above 145 CrPC case and for that reason boundaries of the land in that case also 

was wrongly mentioned. It was further argued that the First Party withdrew the said 

case with ill motive to institute the Title Suit No.2/07 by suppressing the material 

facts. In the plaint it was claimed that the plaintiffs have not claimed the 2 Kathas 

of the land, which was already under occupation of the defendant Mustt. Jinnal Mala 

since 1984, as such it is evident from the averment made in the plaint itself that the 

plaintiffs had no claim over the suit land measuring 2 Kathas 2 Lessas as the same 

was also under physical occupation of the defendant No.2 at least since the year 

1984. 
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Argument Forwarded By Respondents/Plaintiffs: 

47) It was argued on behalf of plaintiffs/respondents that the evidences are 

available on record that the defendants are only in possession of the 2Kathas of 

land that the plaintiffs have let-go of and the suit-land. Furthermore, the plaintiffs/ 

respondents have not suppressed any material facts from the Court and the Misc. 

Cases was called-for by the plaintiffs themselves & was also exhibited by them. The 

Trial Court has rightly settled in favour of the plaintiffs/respondents.  

 

My Opinion: 

48) I have heard the arguments by both sides carefully and also have minutely 

gone through the evidences and the Misc. Cases started on application u/s 145 

CrPC. As seen during discussion of issue no.(iii) that Misc. Case No.198/1984 arose 

out of an application u/s 145 CrPC filed by plaintiff no.1 & in that case the disputed 

land was 1B-2K-10L bounded in the North & East by Road and in the South & West 

by the 1st Party/respondent no.1‟s own land and house. As per report by police 

during attachment, 2K-10L of land had a house of 2nd Party Dilu Kha standing on it 

& therefore, rest of the land was attached. It is seen that vide Order dt.23-04-1990 

the proceeding was dismissed as 1st Party couldn‟t produce witness despite time & 

as there is no possibility of disruption of peace. Thus, the real facts is contrary to 

the argument forwarded by the defendants/appellants that it was for 4 Kathas of 

land & as Dinu Khan had his residential house thereon the learned Executive 

Magistrate vacated the Attachment Order.  

 

49) Coming to the Misc. Case No.02/2006, it was for 4Kathas of land perusal of 

the Behali P.S. Non-FIR Case No.46/2006 dated 29-04-2006 shows that 6Kathas of 

land are under the possession of 2nd Party, out of which 2Kathas have the 2nd 

Party‟s house & rest of the 4Kathas is disputed land between the parties. Thus, it is 

evident that the disputed land comprising of 4Kathas doesn‟t include the 2Kathas of 
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land, which was already in possession of defendants. Vide Order dt.28-12-2006 the 

proceeding was dismissed as the 1st Party had made an application that they have 

filed a Civil Case and this Case Record will be called-for. Thus, contrary to the claim 

of the defendants, evidence is clear that plaintiffs/respondents are in possession of 

more then 1Katha of land from the suit-dag.  

 

50) Thus, I find no anomaly in the decision of the ld. trial Court and it is 

consistent with the evidences available on record. Thus, the decision of the learned 

trial court in Issue No.(vi) is not interfered with.  

 

ISSUE NO.(vii) : Whether the defendants encroached upon the suit land 

on 21-04-06  ? 

51) This issue was framed because the plaintiffs/respondents claimed that the 

defendants/appellant encroached into the suit-land on 21-04-2006, however, this 

was denied by the defendants and they claimed that they had been in possession of 

the suit-land since 1982.  

 

Discussion & Decision in the Impugned Judgment: 

52) Ld. Trial Court observed that in the light of the discussion & decision of Issue 

No.8 it appears before the Court that plaintiff has got right, title over the suit land. 

However, it also is evident that from the evidence that defendant Zinnat Mala 

possessed the suit land since 1984. This was affirmed by the plaintiff Sujal Kha in 

his cross-examination. The Trial Court went through the two Misc. Cases filed before 

Executive Magistrate (1982 & 2006) & came to the conclusion that the defendants 

didn‟t possess the suit land from 2006 as on date of attachment in Misc. Case 

No.2/2006 there was already pucca house of the defendant in the suit-land. This 

fact strengthen the deposition of the plaintiff Sujal Kha that defendant possessed 

the suit land since 1984. DW-1 Sinnat Mala also admitted the fact of possessing of 
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the 2 Kathas of land of the plaintiff. Thus, the defendant possessed 2 kathas of land 

since 1984 & the defendants took possession of another 2 kathas land in the year 

2006, for which a proceeding filed by the plaintiff Sabhan Khatun against the 

defendants. Thus, the ld. Trial Court held that the defendant possessed 2 Kathas 

land since 1984 & another 2 katha land since 2006. Hence, this issue was answered 

in affirmative in favour of the plaintiffs.  

 

Argument Forwarded By Both Sides: 

53) The question regarding encroachment of the suit-land by the defendants in 

2006 was already argued upon by both the sides while discussing issue nos. (iii), 

(vi) & (viii), so I am not repeating the same here. The basic contention of 

defendants/ appellants was that they have been in possession of the suit-land since 

1982 on the strength of a Gift Deed, whereas this was denied by the plaintiffs/ 

respondents and they claimed that it was encroached upon on 21-04-2006 & thus 

the Misc. Case No.2/2006 was started. Even though an Attachment Order was 

issued by the Executive Magistrate, the defendants as 2nd Party violated it and 

constructed, and thus, the Civil Suit was filed & petition filed in the 145 Proceeding.  

 

My Opinion: 

54) Perusal of the evidences shows that PW-1 Sobhana Khatun during cross-

examination deposed that she heard from her father that on 17-10-98 there was an 

Aposhnama between her father Sujal Kha, her uncle Joynal Kha and Zinnat Mala & 

as per the said Aposhnama 2 Kathas of Touji land & 2 Kathas of Mayadi land was 

delivered in the name of Zinnat Mala. However, Sujal Kha denied the same when he 

was cross-examined as PW-4 & stated that there was no settlement between him & 

Zinnat Mala. Rest of the PWs (PW-2 Arun Debnath, PW-3 Humid Bepari, PW-5 

Mehaful Ansari) stated that the quarrel started in the month of April‟2006 when the 

construction of house started was started on a 2Kathas of land & this land was 
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subsequently attached. If we look at the evidences of the DWs it is seen that DW-1 

Zinna Mala stated during cross-examination that she possesses 2 Kathas of land of 

plaintiff for which there was a case & another 2 Kathas of land of her father Dinu 

Kha which was gifted to her, Tara Begum and Sira Begum by her father. DW-2 

Bacha Mia during cross-examination deposed that he possessed 2 katha 10 lessas of 

land considering it to be the donated land. DW-4 Habab Kha in his cross-

examination stated that suit land was given by Joynal Kha to Jinnat Mala, Tara 

Begum and Siria Begum through registered deed.  

 

55) Thus, evidence is clear that the dispute regarding the suit-land started in 

April‟2006 when the defendants started construction in the same thinking it to be 

part & parcel of the land gifted to Jinnat Mala, Tara Begum and Siria Begum by Gift 

Deed No.1338/82 dated 04-05-82. However, as seen during discussion in prior 

issues that the defendants failed to produce the original Gift Deed & neither 

followed necessary requirements of law for leading secondary evidence on the 

same. Furthermore, it was also not proved as per the requirement of law and thus, 

making it inadmissible as evidence. Thus, the attempts of the defendants/ 

respondents in April‟2006 to contract houses/etc in the suit-land make them a 

trespasser in eye of law. 

 

56) In view of the above discussion, the decision of the learned trial court is not 

interfered with.  

 

ISSUE NO.(ix): Whether the plaintiff is entitled for a decree as prayed for ? 

ISSUE NO.(x) :  To what relief / relief the parties are entitled? 

57) Both the issues are co-related with each other for which both the issue taken 

together for discussion and decision. In view of the discussion and decision made in 

all the foregoing issues the Ld. Trial Court opined that plaintiffs/respondents are 
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entitled to get the relief as prayed for & thus, both the issues were answered in 

affirmative in favour of the plaintiff.  

 

58) Considering the fact that the decision in issue nos. (ix) & (x) are based on 

the out come in decisions in the other issues, and as the decision of ld. Trial Court 

in the other issues has not been interfered with, I find no reason to interfere with 

the decision in these issues too. Thus, the decision of the learned trial court in these 

issues is not interfered with. 

 

59) Before parting with the judgment I deem it fit to mention that ld. 

Respondent counsel had referred to a few more decisions, however, those were not 

mentioned during discussion in any of the foregoing issues for the following 

reasons.  

i) National Textile Corp.Ltd vs Nareshkumar Badrikumar Jagad, AIR 2012 SC 

264 & Ors. & AIR 1971 Assam & Nagaland 143 are on maintainability of 

suit and issue as to maintainability should be framed only when there is 

specific averments in the written statement as to how and in what 

circumstances the same is not maintainable in law. However, in the present 

appeal as none of the parties led any argument on maintainability of the 

suit these decisions were also not discussed.  

ii) 1989 (2) GLJ 103 shows a head-note on “non-framing of issue & party 

going into trial fully knowing the rival case & led evidences”, however, the 

main body of the judgment is not related to the same and is related to 

other areas of CPC. 

iii) 1985 (1) Civil LJ 410 discussed Article 58 in reference to service matter. 

This being not related to the matter in hand, has not been discussed. 

iv) AIR 1982 PATNA 206 discussed O.22 R.3 of Successions Act alongwith 



 

Page 32 of 35 

s.213 regarding substitution of LHs. This being not related to the matter in 

hand, has not been discussed. 

v) Lepa Ram Boro and others-Vs-Nabin Chandra Boro, 2000(1) GLT 237 not 

being relevant to suit & appeal has not been discussed here. 

vi) AIR 2005 SC 439 regarding the legal position that Power of Attorney Holder 

cannot depose in place and instead of principal for the acts done by the 

principal. However, the same being not agitated by either parties during 

the argument in any of the issues and therefore, not discussed. 

vii) 2002 (1) GLT 178 & AIR 1979 GAUHATI 27 is regarding valuation of a 

relied & Court Fee paid and states that Court Fee is revenue matter which 

involves the Court and the plaintiff. As the defendant is not prejudiced by 

payment of Court fee, he cannot use it as a defence in the suit. However, 

in the present appeal the appellants have not challenged the decision on 

issue no.(iv) regarding Court Fee, hence this decision was not discussed. 

 

60) In view of the above discussions and decisions, impugned Judgment dated 

12-07-2011 and Decree dated 14-07-2011 passed by the learned Munsiff, Biswanath 

Chariali in Title Suit No. 2 of 2007 is upheld & the appeal is dismissed.  

 

Prepare a decree accordingly.  

 Send down the Case Record, alongwith a copy of this judgment to the ld. Court. 

 

Given under my hand & seal of the Court on the 30th March‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 
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Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and transcribed be me : 

 

        

(J. K Muru) 

Steno.      

 

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 
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APPENDIX 

 

Plaintiff’s Witnesses:   

1. PW-1   : Sobhana Khatun 

2. PW-2   : Tarun Debnath 

3. PW-3   : Humid Bepari 

4. PW-4   : Sujal Kha 

5. PW-5   : Mehamud Ansari 

6. PW-6   : Kushal Keot 

7. PW-7   : Suren Baruah 

 

Plaintiff’s Exhibits:    

1. Ext.1  : Original copy of Power of Attorney 

2. Ext.2  : Certified copy No.39 Meyadi Patta 

3. Ext.3  : Misc. Case No.198 of 84 

4. Ext.4  : Order dated 18-09-84 

5. Ext.5  : Order dated 23-04-90 

6. Ext.6 - 10 : Rent receipts 

7. Ext.11  : Advocate Notice 

8. Ext.12  : Record of Misc. Case No.2 of 2006 

9. Ext.13  : Signature 

10. Ext.14  : Borgang Panchayet Certificate 

11. Ext.14  : Series signature  

12. Ext.15  : Certificate of Gaonburah 

13. Ext.15(1) : Signature 

 

Defendant’s Witnesses: 

1. DW-1  : Zinnat Mala 

2. DW-2  : Bacha Sheikh 

3. DW-3  : Khaleque Sikdar 

4. DW-4  : Habar Kha 
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Defendant’s Exhibits: 

1. Ext.KA  : Copy of settlement dated 27-05-82 

2. Ext.KHA  : No objection certificate  

3. Ext.KHA (1) & (2): Certificate of Gaonburah 

4. Ext.GA  : C.C. of Gift Deed 

  

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

 

 


